
INRE:

BEFORE

THE PUBLIC SERVICE COMMISSION OF

SOUTH CAROLINA

DOCKET NO. 2009-144-C - ORDER NO. 2010-231

MARCH 30, 2010

Application of TracFone Wireless, Inc. for )

Designation as an Eligible )
Telecommunications Carrier in the State of )

South Carolina for the Limited Purpose of )

Offering Lifeline Service to Qualified )
Households )

ORDER APPROVING

SAFELINK WIRELESS,

INC. AS AN ETC

This matter comes before the Public Service Commission of South Carolina

("Commission") and concerns the above-captioned application of TracFone Wireless,

Inc. ("TracFone") filed with the Commission on April 1, 2009, for designation as an

Eligible Telecommunications Carrier ("ETC") pursuant to 47 U.S.C. § 214(e)(2) and the

request jointly filed with the Commission on January 27, 2010, by TracFone and by

SafeLink Wireless, Inc. ("SafeLink Wireless" or "SafeLink"). TracFone and SafeLink

have asked the Commission to approve the assignment of the above-captioned ETC

application from TracFone to SafeLink Wireless, and to then designate SafeLink

Wireless as an ETC for the limited purpose of offering Lifeline service to qualified low-

income South Carolina households.

For reasons explained in this order, the Commission has concluded that

assignment of the ETC application to SafeLink Wireless and designation of SafeLink

Wireless as an ETC would serve the public interest.
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BACKGROUND

The proposal to assign the ETC application to SafeLink Wireless and to designate

SafeLink Wireless as an ETC is the result of negotiations which occurred between

TracFone and the Office of Regulatory Staff ("ORS"). ORS and TracFone submitted a

Joint Proposal to the Commission on December 16, 2009. The results of those

negotiations are described more fully in the letter filed with the Commission on January

27, 2010, and the accompanying verified testimony of TracFone's President and Chief

Executive Officer, F.J. Pollak. As noted in his testimony, Mr. Pollak also serves as

President, SafeLink Wireless.

By Directive dated February 3, 2010, the Commission instructed SafeLink to

provide public notice and opportunity to intervene since the ETC designation would be

awarded to a different entity than that which initially applied for ETC designation. The

Commission appointed Hearing Officer Randall Dong to facilitate the drafting and filing

of the required notice. SafeLink was required to publish, one time, a prepared Notice of

Filing in newspapers of general circulation in the areas affected by the Application. The

purpose of the Notice of Filing was to inform interested parties of the manner and time in

which to file the appropriate pleadings for participation in the proceedings. The

Company complied with this instruction and provided the Commission with proofs of

publication of the Notice of Filing on March 5, 2010. No petitions to intervene were

received. ORS is a party pursuant to statute.

SafeLink Wireless is incorporated under the laws of the State of Delaware and is

registered with the South Carolina Secretary of State to transact business as a foreign
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corporation in the State of South Carolina.

subsidiaryof TracFone.

Unlike TracFone, SafeLink Wireless

SafeLink Wireless is a wholly-owned

will not provide wireless

telecommunicationsserviceto the generalpopulationof SouthCarolina. Rather,it will

operateonly asanETC andwill offer Lifeline servicesupportedby thefederalUniversal

ServiceFund to qualified low-incomeSouthCarolinahouseholds. Like otherwireless

carriers (Commercial Mobile Radio Service providers) who are designatedETCs,

SafeLink Wireless will contribute to the South Carolina Universal Service Fund on

revenueswhich it earnsfrom SouthCarolinacustomers.

In addition,SafeLink Wirelesshasproposedto modify the SafeLink Wireless®

Lifeline programinitially proposedby TracFonein severalrespects.First, in additionto

providing qualified Lifeline customerswith free handsetsand 65 minutespermonthof

wirelessairtime,SafeLink Wirelesswill allow Lifeline customersto purchaseadditional

minutes of airtime at the per minute rate of $0.10. Second,SafeLink Wirelesswill

provide quarterly reports to the Commissionand to the ORS. As describedin Mr.

Pollak'stestimonyandin theJointProposal,thosereportswill includeinformationin the

aggregatenumberof Lifeline customersby countyreceivingSafeLinkWireless®service;

the methodof eligibility verification providedby customersat activation;the aggregate

numberof Lifeline customersby countyverified duringeachperiod;andtheoutcomeof

the verification process. In addition, one year following designationof SafeLink

Wirelessas an ETC, representativesof the companyand ORS will meet to review the

program.
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ANALYSIS

A. FederalStatutoryRequirements

In Section 214(e)(2) of the Federal Act, Congress authorized State commissions,

consistent with the public interest, convenience, and necessity to designate a common

carrier as an ETC if the carrier meets the requirements of Section 214(e)(1). Section

214(e)(1 ) provides:

(1) Eligible Telecommunications Carriers

A common carrier designated as an eligible telecommunications carrier

under paragraph (2), (3), or (6) shall be eligible to receive universal service

support in accordance with section 254 and shall, throughout the service

area for which the designation is received:

(A) offer the services that are supported by Federal universal

service support mechanisms under section 254(c), either

using its own facilities or a combination of its own

facilities and resale of another carrier's services

(including the services offered by another eligible

telecommunications carrier);

(B) advertise the availability of such services and the

charges therefore using media of general distribution.

A telecommunications carrier may be designated as an ETC, and receive universal

service support, so long as it offers, within a service area, the services that are supported by

federal universal service support mechanisms under Section 254 (c) of the Federal Act,

and so long as it adequately advertises the availability of, and the charges for, such

services. The Commission notes that SafeLink bears the burden of proving that it has

met each of the necessary elements required for ETC designation unless otherwise
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exemptedby the FCC. TracFoneassertsthat the forbearanceof the facilities-based

requirementwhich the FCC grantedto TracFoneappliesto its subsidiariesincluding

SafeLink.(VerifiedTestimonyof Mr. Pollak,page4).

1. ServiceArea

Section54.207of the FCC's rulesdefinesa "servicearea"as a "geographicarea

establishedby a state commission for the purposeof determining universal service

obligationsand supportmechanisms."47 C.F.R. § 54.207(a). For service areasserved

by a non-ruralincumbentlocal exchangecompany("ILEC"), thereareno restrictionson

how a Commissionidentifiesa "service area"for purposesof designatinga competitive

ETC. SafeLink has requested state-wide ETC designation. No party opposes

SafeLink's service areadesignation. The Commissionfinds that SafeLinkhasmetthe

servicearearequirement.

2. RequiredServiceOfferings

The servicesto be supportedby the USF under Section254(a) areprincipally

enumeratedin Section54.101(a)of theFCC's Rules,47CFR54.101(a),asfollows:

(a)

(b)

(c)

(d)

(e)

(f)

(g)

(h)

Voice grade access to the public switched network;

Local usage;

Dual tone multi-frequency signaling or its functional equivalent;

Single-party service or its functional equivalent;

Access to emergency services;

Access to operator services;

Access to interexchange service;

Access to directory assistance; and
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(i) Toll limitationfor qualifyinglow-incomeconsumers.

As setout in its applicationandtestimonyof Mr. Pollak, SafeLinkwill offer the

servicesenumeratedaboveby resellingwirelessservices,andhasobtaineda forbearance

of the facilities basedrequirementfrom the FCC. Unlike any ILECs' or otherETCs'

Lifeline plans,SafeLink's Lifeline offerings will gobeyondthoseof otherprovidersin a

very importantrespect: SafeLink's Lifeline customerswill receiveaspart of Lifeline

servicespecifiedamountsof free wirelessservice. That is, Lifeline customerswill be

ableto useSafeLink'sserviceto initiateandreceivespecifiedamountsof wirelesscalling

-- local and long distance,including internationalcalls to more than 60 destinations--

with no chargeto thecustomers.

With regardto 911 and E911 EmergencyServices,SafeLink providesuniversal

accessto the 911 systemfor its customers.SafeLinkhasimplementedandcommitsthat

it will continueto implementenhanced911 servicesconsistentwith theFCC's Rulesand

ordersapplicableto wirelessresellers. Giventhat SafeLink is areseller,it doesnot own

or operateany facilities. Therefore,the requirementin SouthCarolinaregulationsthat

SafeLink demonstratethat it hasa reasonableamountof back-uppower, an ability to

reroutetraffic arounddamagedfacilities, anda capabilityto managetraffic spikesis not

applicable. However, SafeLink assertsthat it has the ability to remain functional in

emergencysituations. SafeLinkwill provide servicein SouthCarolinaby resellingthe

servicesof underlyingwirelessnetwork carriers,including AT&T Wireless,T-Mobile,

US Cellular,andVerizon Wireless. Thosenetworkoperatorshaveimplementedstate-of-

the-artnetworkreliability standards.
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As to toll limitation services,SafeLinkassertsthatthereis noneedfor it to offer a

toll limitation featureto qualifying low-incomecustomers.SinceSafeLink'sserviceis a

prepaidservice,no customerswill bedisconnectedfor failure to pay toll chargesor, for

thatmatter,anyothercharges.SafeLinktreatslong distanceminutesof useasanyother

usageandthecustomersarenot subjectto additionalchargesfor toll services.

Accordingly, the Commission finds that SafeLink meets the requirementsto

provide the supportedservicesin the areasfor which it seeksETC status.

3. RequiredAdvertising

In additionto theforegoingserviceofferings requiredby Section214(e)(1)(A)of

theFederalAct, FCCrules(CFRParts54.405and54.411)providethat anETC mustalso

publicize the availability of Lifeline and Link-Up services"in a manner reasonably

designedto reachthose likely to qualify for the service." SafeLinkprovided evidence

showing that it will advertisethe availability and terms of its servicesthroughout its

designatedarea(Pollak Direct Testimony,pages9-10). TheCommissionconcludesthat

SafeLinkhasdemonstratedthat it will publicizethe availability of Lifeline in a manner

reasonablydesignedto reachthoselikely to qualify for the service,asdirectedby CFR

§54.405and54.411.

4.

In the

ThePublicInterestRequirement

instant case, SafeLink has demonstratedthat its application for ETC

designationis in the public interest. The JointProposalsubmittedby TracFoneandthe

ORS is just and reasonable. SafeLinkhas assuredus that all supportreceivedby the
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carrieris usedto provideLifeline servicesto consumers,thuspromotingLifeline andthe

availability of telephoneserviceto low incomeusers.

In the Commission'sview, the designationof SafeLinkasan ETC will increase

customerchoice for low income consumerseligible for Lifeline support in the areas

requested.We note that in addition to providing qualified Lifeline customerswith free

handsetsand 65 minutesper month of wirelessairtime, SafeLink Wirelesswill allow

Lifeline customersto purchaseadditionalminutesof airtime at the per minute rate of

$0.10. Customerswho canobtainthis telecommunicationsservicewill likely benefitfrom

additionalrateplanoptionsandincreasedaccessto emergencyservices.

The Commissionnotesthat SafeLink'sspecificvoluntarycommitmentto comply

with the guidelinesin the ETC order - and specificallywith the ORS' tailoring of those

guidelinesto fit both the Commission's existing rules and orders and the particular

circumstancesof SafeLink's application- is a critical componentsupportinga positive

public interest finding. SafeLink shall comply with the Commission annual filing

requirementssetforth in R103-690.1

Thus, subject to the commitments and conditions discussed in this Order, the

Commission concludes that SafeLink has shown that its designation as an additional ETC is in

the public interest for its proposed ETC designated area.

Furthermore, we find that our concerns which we set forth in our Directive dated

October 15, 2009, have been resolved as SafeLink has committed that it will contribute to

the State Universal Service Fund.
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Baseduponthe foregoingand the recordestablishedin this proceeding,we find

andorderthefollowing:

1. SafeLinkWirelesshasmet all applicablerequirementsfor designationas

an Eligible TelecommunicationsCarrier for the limited purposeof providing Lifeline

serviceto low-incomeSouthCarolinahouseholds,including thoserequirementscodified

at 47U.S.C.§214(e).

2. SafeLinkWirelessis designatedasanETC, asof the effectivedateof this

Order,with a serviceareacoveringthe State.

3. Designationof SafeLink Wireless as an Eligible Telecommunications

Carrierwill servethepublic interest.

4. SafeLink Wireless will provide all required universal service

functionalitiesset forth in the CommunicationsAct of 1934,asamendedand the rules

andregulationsof tile FederalCommunicationsCommissionandtheCommission.

5. The verified testimony of SafeLink Wireless witness F. J. Pollak is

acceptedinto therecordwithout objection.

6. SafeLinkWirelessshallsubmit aprogressreporton its two-yearplanthat

describesthe carrier's plans for advertising and outreach programsfor identifying,

qualifying, andenrollingeligibleparticipantsin theLifeline programs.

7. All federalUSFfunding receivedasaresultof this Orderwill beusedfor

Lifeline supportandwill be flowedthroughto thedirectbenefitof eligible low income

customers.
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8. TheJoint Proposalfiled with the Commissionon December16,2009,and

attachedheretoasAppendix One,is acceptedinto the record,adoptedand incorporated

into andpartof this Orderby referenceand,baseduponthetestimonyandexhibits in the

record,is found to be in thepublic interestandconstitutesa reasonableresolutionof this

proceeding.

9. SafeLink Wireless shall comply with all Commissionorders,rules and

regulationsandlaws of the Stateof SouthCarolina.

10. This Ordershall remain in full force andeffect until furtherorder of the

Commission.

BY ORDEROFTHE COMMISSION:

ATTEST:

John_. Howard,Vice Chairman

(SEAL)

Elizabettl"B._G_n_Chairm_Flemig, "_ ' '!
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PROPOSAL

TracFone Wireless, Inc. ("TracFone") has applied to the South Carolina Public

Service Commission ("PSC" or "Commission") for designation as an Eligible

Telecommunications Carrier ("ETC") for the limited purpose of providing Lifeline

service to low-income South Carolina households. If designated as an ETC, TraeFone

would use support from the federal Universal Service Fund ("Federal USF") to provide

its SafeLink Wireless@ Lifeline service, consisting of free wireless handsets and free

monthly allotments of minutes of wireless airtime. It would not seek and would not

accept support from the South Carolina Universal Service Fund ("State USF").

Background. Under prior decisions of the PSC, commercial mobile service

providers (wireless carriers) are not required to contribute to the State USF. However,

the PSC has established a limited exception to the general inapplicability to wireless

carriers of the State USF contribution requirement. If a wireless carder is designated as a

Carrier of Last Resort or as an ETC, it is deemed by the PSC to be indicating intent to

compete with wireline local exchange carriers and is required to contribute to the State

USF. Where one company owns both a carrier which has been designated as an ETC and

therefore subject to State USF contribution obligations, and a wireless carrier which is

not an ETC and therefore not subject to State USF contribution obligations, the ETC is

required to contribute to the State USF based on intrastate revenues paid to it by its

customers. The commonly-owned wireless carrier is not required to contribute. For

example, AT&T Communications owns both BellSouth -- an ETC, and AT&T Mobility -

- a major provider of wireless service in South Carolina (and a significant competitor of

TracFone), but not an ETC. AT&T/BellSouth - the incumbent local exchange carrier

(ILEC) - is required to contribute to the State USF on its intrastate telecommunications

service revenues. However, AT&T Mobility -- AT&T's wireless provider -- is not
required to contribute to the State USF.

Proposal. TracFone will establish a separate and distinct corporate affiliate.

That company may be named SafeLink Wireless of South Carolina, Inc., or another

similar name. TracFone will file in the current ETC docket (Docket No. 2009-144-C) an

amendment to its pending ETC application assigning that application to the new entity

which will adopt the application in all respects. Simultaneously, it will file this

agreement which has been executed by TracFone and ORS. It will also file verified

testimony which describes the transaction and the newly-established company. The

Commission will then issue a notice inviting comment on the proposed assignment of the

ETC application to the new company and on the agreement. If no comments are received

within the notice period, the Company may request the Commission to act on the

amended application without holding a hearing. SafeLink Wireless of South Carolina,

Inc.'s only business activity will be to provide SafeLink Wireless Lifeline service to

qualified low-income South Carolina households. Like other wireless ETCs, SafeLink

Wireless of South Carolina will be required to contribute to the State USF on revenues

earned from South Carolina consumers. Like other wireless carriers operating in South

Carolina, TracFone will not be required to contribute to the State USF. SafeLink

Wireless of South Carolina, Inc. will not be entitled to receive support from the State
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USF. SafeLink Wireless of South Carolina, Inc. will be subject to all South Carolina

laws, regulations and policies governing ETCs in general and the provision of Lifeline

service in particular.

Lifeline customers of SafeLink Wireless of South Carolina, Inc. will receive free

wireless handsets and 65 minutes of free airtime per month. In addition, those customers

will be allowed to acquire additional minutes of wireless airtime by purchasing any

TracFone airtime product sold at retail vendors in South Carolina (as well as other states).

However, TracFone's computer system will identify the purchasers as SafeLink Wireless

of South Carolina, Inc. customers at the time of activation and will provide sufficient

additional minutes such that the price paid by SafeLink Wireless of South Carolina, Inc.

customers never exceeds $0.10 per minute, irrespective of the face price of the purchased

alrtime card.

SafeLink will verify that each consumer is eligible to participate in the Lifeline

program by requiring each customer to certify at the time of service activation and

annually thereafter that the customer meets the following criteria: 1) the customer is the
head of household; 2) the customer meets the Lifeline eligibility requirements of South

Carolina and; 3) the customer receives Lifeline supported service from only SafeLink.

SafeLink may not use a statistically valid sample procedure to annually verify the

customer meets the above criteria. However, the parties to this agreement recognize that

TracFone has filed with the Federal Communications Commission ("FCC") a petition

requesting modification to the condition imposed by the FCC that TracFone verify

annually that each of its Lifeline customers remains head of household and receives

Lifeline-supported service only from TracFone. In the event that the FCC grants that

petition, the parties acknowledge that TracFone may then seek Commission approval of

annual verification procedures consistent with those approved by the FCC.

In order to implement the proposal described in the preceding paragraph,
TracFone has asked the Federal Communications Commission (FCC) to affirm that its

exercise of its authority to forbear from application or enforcement of the facilities-based

service requirement for ETCs codified at Section 214(e)(1)(A) of the Communications
Act of 1934, as amended, and Section 54.201(i) of the FCC's rules with respect to

TracFone would be applicable to TracFone and to commonly-owned affiliates and

subsidiaries of TracFone including, for example, SafeLink Wireless of South Carolina,
Inc. The FCC has confirmed that the Forbearance and associated conditions will apply to

SafeLink Wireless of South Carolina. TracFone will provide an affidavit to ORS to this

effect. Under this proposal, TracFone and SafeLink Wireless of South Carolina, Inc. will

agree and will represent to the FCC and to the PSC that all conditions and limitations

imposed on TracFone by the FCC in its 2005 order granting forbearance will be

applicable to all affiliates and subsidiaries, including SafeLink Wireless of South
Carolina, Inc. This would include such conditions as the requirement that all customers

are provided with E911-compliant handsets and that the ETC obtain certification that its
customers will have access to 911 and E911 without regard to activation status or

availability of prepaid minutes. The ETC would also be required to verify annually that
its customers remain head of household and only receive Lifeline-supported service from

TracFone. The FCC staff has notified TracFone that the FCC's Forbearance Order,

2
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including the conditions contained in that order, is applicable to TraeFone and to

affiliated companies.

ORS will support the application of SafeLink Wireless of South Carolina, Inc. for

designation as a Lifeline-only ETC and will recommend to the PSC that SafeLink
Wireless of South Carolina, Inc.'s application for ETC designation be approved subject to

the following conditions:

a) SafeLink will provide a quarterly report to ORS and the Commission which identifies

the aggregate number of Lifeline customers by county receiving SafeLink service during

the quarter, the method of eligibility verification provided by the customer at service
activation (TANF, Medicaid, Foodstamps), the aggregate number of Lifeline customers

by county annually verified during the reporting period and the outcome of the

verification process (pass/fail).

b) One year following the Commission's order designating the new company as an ETC,

representatives of the company and ORS will meet to review the Lifeline program.
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